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It has been held that a party may waive the due process right to a decision by a judge who has heard the evidence, 
thereby authorizing a successor judge to make a decision in the case, but there is also contrary authority. 


The right to have a decision made by the trial judge who presided over the entire matter has been held to be so basic and 
fundamental that it cannot be waived by the failure of counsel to object to a successor judge's exercise of authority in a case 


tried before a predecessor who has failed to render findings of fact and conclusions of law.! Contrary authority holds that a 
party may waive the due process right to a decision by a judge who has heard the evidence, thereby authorizing a successor 
judge to make a decision in a case in which evidence was presented to and heard by a judge who has failed to make findings 


of fact and conclusions of law or render judgment.” 


Waiver of the right to a decision by a judge who has heard the evidence may be accomplished by a party's failure to object to 
the successor judge's exercise of authority. Additionally, such right may be waived where all parties consent“ or stipulate? to 
having their case heard and decided by a successor judge based on the transcript of the trial held before the predecessor. At 
the same time, however, it has also been held that under some circumstances the credibility of the witnesses may be so vital 


that a new trial must be conducted by the successor even when the parties have stipulated to the successor's authority to decide 


the case on evidence heard by the predecessor.” 


WESTLAW 


§ 


180. Waiver of right to decision by original judge;..., 48A C.J.S. Judges § 180 


A waiver of the right to a decision by a judge who has heard the evidence must be done in a knowing, voluntary, and intelligent 


manner.® 
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